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SUPREME COURT OF APPEALS OF VIRGINIA. 



McCrorey v . Garrett. 

June 10, 1909. 
[64 S. E. 978.] 

1. Highways (§ 80*)— Rights of Public— Control.— Public highways, 
whether in the country or in the city, belong entirely to the public 
at large, both as to the surface and to the portion above and below 
it, and the supreme control over them is in the Legislature. 

[Ed. Note. — For other cases, see Highways, Cent. Dig. §§ 288, 290; 
Dec. Dig. § 80.* 12 Va.-W. Va. Enc. Dig. 883, et seq.] 

2. Highways (§ 153*)— Obstruction in Highway— Nuisance.— An 
unauthorized obstruction, which unnecessarily impedes or incommodes 
the lawful use of a highway, is a nuisance at common law. 

[Ed. Note. — For other cases, see Highways, Cent. Dig. §§ 299, 417, 
419; Dec. Dig. § 153.* 10 Va.-W. Va. Enc. Dig. 510, et seq.] 

3. Municipal Corporations (§ 693*)— Awning over Street— Liability 
of Owner for Injury. — Unless justified by legislative authority, the 
owner of an awning, maintained over a public street, becomes an 
insurer as to persons lawfully using the street, maintaining the awning 
at his own peril, and a person injured thereby while free from blame 
may recover from the owner, regardless of the owner's negligence in 
its construction and maintenance. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§ 1494; Dec. Dig. § 693.* 12 Va.-W. Va. Enc. Dig. 912.] 

4. Evidence (§ 576*)— Evidence at Former Trial— Absence of Wit- 
ness. — The absence upon a second trial of a witness who testified in 
the former trial, caused by sickness, is not ground for admitting the 
stenographic report of his testimony in the former trial; but a con- 
tinuance should be asked if his testimony is material. 

[Ed. Note. — For other cases, see Evidence. Cent. Dig. §§ 2401-2405; 
Dec. Dig. § 576.* 7 Va.-W. Va. Enc. Dig. 58, et seq.] 

Appeal from Law and Chancery Court of City of Norfolk. 

Action by A. E. Garrett against J. G. McCrorey. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

M. R. Peterson and Thos. H. Willcox, for appellant. 
Starke, V enable & Starke, for appellee. 

Harrison, J. This action was brought by A. E. Garrett to re- 
cover of J. G. McCrorey damages for injuries sustained by him 
from the falling of an awning which was maintained by the de- 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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fendant over the pavement in front of his store on Main street 
in the city of Norfolk. 

The record shows that the defendant was the lessee of a store- 
house situated on the north side of Main street, in the city of 
Norfolk, in which he conducted a mercantile business. On the 
front of said store he had erected an adjustable awning, called 
"Coyle's frame," 50 feet in length and weighing 250 pounds. 
The flaps of the awning were elevated above the street 7 feet, 
and the awning when lowered projected from the building over 
the sidewalk about 5 feet. On the day of the accident, a high 
wind was blowing, and, as the plaintiff was walking along the 
north side of Main street, the awning fell and struck him, caus- 
ing the injuries complained of. 

The trial resulted in a verdict and judgment for $2,000, which 
we are asked to review. 

The first assignment of error is that the lower court improperly 
overruled the defendant's demurrer to the first count of the 
declaration. The second assignment of error is that the court 
refused to grant for the defendant an instruction whjch is set out 
in bill of exceptions No. 3. The third ground of objection is to 
the action of the court in giving for the plaintiff an instruction 
which it set out in the bill of exceptions No. 4. 

These three assignments of error involve but one question, and 
they will therefore be considered together. The question pre- 
sented by each is whether or not a person maintaining a movable 
awning in front of his place of business in a city owes the duty 
of safety to the public using the street, and is liable to a person 
who, without fault on his part, is injured by its fall, regardless of 
the care or skill observed in its construction and maintenance ; in 
other words, that the test of liability is not the lack of proper 
care on the part of the owner of the awning, but the fact of re- 
sulting injury, through no fault of his, to the party using the 
street. 

It is well settled that public highways, whether they be in the 
country or in the city, belong, not partially, but entirely, to the 
public at large, and that the supreme control over them is in the 
Legislature. It is also an established general rule that any un- 
authorized obstruction which unnecessarily impedes or incom- 
modes the lawfulness of a highwav is a nuisance at common 
law. City of Richmond v. Smith. 101 Va. 161, 43 S. E. 345. 

So far as the right of the public to travel unmolested over the 
highway is concerned, the dominion of the people is absolute, and 
is not confined to obstructions on the surface of the street, but 
extends with equal emphasis to encroachments upon the public 
right either below or above the surface. Indeed, an obstruction 
above the street that may injure the traveler is more dangerous 
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than one on the ground, because the latter is more readily seen 
and avoided. 

In Wood on Nuisances (3d Ed.) vol. 1, § 275, the principle 
governing cases of this nature is stated as follows : "As has been 
previously stated, every person in traveling upon a public street 
has a right to absolute safety, while in the exercise of ordinary 
care, against all accidents arising from obstructions of or im- 
perfections in the street, and this applies as well to what is in the 
street as to what is over it." Further this author says : "It would 
seem that all signboards, cornices, blinds, awnings, and other 
things projecting over a walk, or so situated with reference 
thereto that if they fall they may do injury to travelers, are 
nuisances unless so secured as to be absolutely safe, and the per- 
son maintaining them is liable for all injuries arising therefrom 
except such as are attributable to inevitable accident." 

In Elliott on Roads and Streets, § 647, it is said : "It is not 
necessary, in order to constitute a nuisance, that there should be 
an actual physical obstruction to the public use upon the surface 
of the highway, for its use may be rendered as dangerous by ob- 
jects above the way as by obstructions upon the surface." And 
at section 613 it is said : "So, too, they are liable for negligently 
suffering awnings or structures to project over sidewalks and 
thus cause injury to those rightfully using the street." See, also, 
Dillon on Municipal Corporations, vol. 2, § 1033. The doctrine 
announced by these authors is supported by reason and authority. 
Tarry v. Ash ton, 1 Q. B. Div. 314; Salisburg v. Herchenroder, 
106 Mass. 458, 8 Am. Rep. 354; Congreve v. Smith, 18 N. Y. 
79; Clifford r. Dam, 81 N. Y. '52; O'Hanlin v. Carter Oil Co., 
54 W. Va. 510, 46 S. E. 565. 66 L. R. A. 893 ; Bohen v. City of 
Waseca, 32 Minn. 176, 19 N. W. 730, 50 Am. Rep. 564; Mc- 
Harge v. Newcomer, 117 Tenn, 595, 100 S. W. 700, 9 L. R. A. 
(N. S.) 298. 

In Congreve v. Smith, supra, it is said : "The general doctrine 
is that the public are entitled to the street or highway in the con- 
dition in which they placed it; and whoever, without special au- 
thority, materially obstructs it, or renders its use hazardous, by 
doing anything upon, above, or below the surface, is guilty of a 
nuisance; and, as in all other cases of public nuisances, individ- 
uals, sustaining special damage from it, without any want of due 
care to avoid injury, have a remedy by action against the author 
or person containing the nuisance. No question of negligence 
can arise ; the act being wrongful." 

In the case of Clifford v. Dam, supra, it is said : "The public 
are entitled to an unobstructed passage upon the streets, including 
the sidewalks of the city." And in speaking of the obstruction in 
that case the court said : "It was not necessary to prove negli- 
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gence. The action was not based upon negligence but on a 
wrongful act for which the defendants were responsible." 

These authorities, and others that might be cited, lead to the 
conclusion that, unless justified by legislative authority, the 
owner of an awning erected and maintained over a public street 
becomes as to persons lawfully using the street an insurer. He 
maintains the same at his own peril, and any one receiving an 
injury from such awning, being himself free from blame, has a 
good cause of action against the owner thereof, regardless of the 
question of his negligence in the construction and maintenance of 
such awning. 

We are therefore of opinion that the three assignments of er- 
ror under consideration are not well taken. 

The only remaining objection that we need notice is that taken 
to the action of the court in refusing to permit the defendant to 
introduce the stenographic report of the testimony of Dr. S. E. 
Brown, taken at the first trial of the case ; the ground for the 
introduction of the stenographer's notes being that Dr. Brown 
was ill and unable to attend. 

This court has held, in a recent case, that where a witness has 
died between two trials, who was cross-examined by the attor- 
ney for the commonwealth at the first trial, his testimony at 
the first trial may be proved on the second ; but this case recog- 
nizes that different principles apply where the witness who tes- 
tified at the former trial is living. Parks v. Commonwealth, 109 
Va. — , 63 S. E. 462. 

In the case at bar the record shows that the absent witness was 
confined to a hospital in the city of Norfolk with an attack of 
typhoid fever. The defendant knew when the case was called 
for trial that this witness was absent and could not be present 
at that trial, but nothing was said until the trial was in progress, 
when the offer was made to introduce the stenographer's notes of 
this witness' testimony taken at a former trial. If the evidence of 
this witness was material, the defendant should, when the case 
was called, have moved for a continuance in order that he might 
secure the presence of the witness at some subsequent time, and 
not have waited until the trial was in progress to substitute for 
the living witness the stenographer's notes of his evidence at a 
former trial. This is not permissible under our practice. See 
Wise Terminal Co. v. McCormick, 107 Va. 376, 58 S. E. 584. 

We find no error in the judgment complained of, and it must be 
affirmed. 

Affirmed. 

CardwELL, J., absent. 

Note. 

Responsibility for Defective Awning. — The accident out of which 
this action for damages arose, has been before the court very recently, 
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in the case of McCrorey v. Thomas, 63 S. E. 1011, 15 Va. Law Reg. 
228, an action for an injury to a pedestrian in the same way, from 
the same awning, although that case is not alluded to in the principal 
case. See, also, editorial comment upon the principal case in 15- Va. 
Law Reg. 239. The conclusions reached in the two cases seem in the 
main harmonious, although arrived at by a somewhat different line 
of argument and the authorities cited are entirely different, not one 
being used in both cases. The principal case, however, seems to go 
a good deal further in the duty and liability it imposes upon the 
maintainer of such an awning as this. The earlier case, in which the 
opinion is written by Judge Buchanan, bases the liability of the 
owner of the awning on the negligence rule of res ipsa loquitur and 
the uncontroverted presumption of negligence arising therefrom, 
merely saying that the owner is bound to exercise ordinary care in 
erecting and maintaining the awning, while Judge Harrison, speaking 
for the court in the principal case, rests the liability upon the principle 
that the owner was maintaining a nuisance in a public street and 
hence became an insurer of the safety of pedestrians from injury 
thereby, citing an entirely different line of cases, but very pertinent 
ones. It is true it is said in the earlier case that no issue was raised 
as to the awning being a nuisance, but the principal case declares 
that the mere erection and maintenance of such, an awning, not so 
secured as to be absolutely safe, is per se. a nuisance and cites ample 
authority therefor. Thus, although in fact these two decisions were 
rendered by the same court with an interval of three months be- 
tween them, on precisely the same state of facts, a reader of the 
principal case would naturally conclude it to be a case of first impres- 
sion in this state, as did the editor of this journal until he accidentally 
discovered that the earlier case had been decided three months before. 

The decision in the principal case seems to be clearly right, and this 
doctrine, as said in the opinion, "is supported by reason and author- 
ity." The principle is the same as that controlling in the numerous 
cases that have arisen out of the maintenance of openings such as 
cellar doors and coal-holes in the sidewalk, where the well-settled rule 
is that the abutting owner or occupant who maintains such an open- 
ing must, at his peril, keep it safely covered, and is liable for any 
injury to a pedestrian, making a proper use of sidewalk and free from 
fault, caused by failure to do so. 

In addition to the cases cited in the opinion, it is held in Morris v. 
Barrisford, 9 Misc. Rep. 14, 29 N. Y. Supp. 17, that the negligently 
maintaining in proximity to a street of an awning, in so insecure a 
condition as to be liable to fall, and injure pedestrians on the side- 
walk, is a public nuisance, for which an individual sustaining special 
damage from the nuisance may have his action. See, also, McConnell 
v. Bostelmann, 72 Hun. 238, 25 N. Y. Supp. 390, which was a case of 
an awning so constructed as to be a nuisance by reason of the fact 
that it caused ice to be formed upon the sidewalk, which caused the 
injury. 

Even a license to maintain an awning will not justify its main- 
tenance in an unsafe and insecure condition. Morris v. Barrisford, 9 
Misc. Rep. 14, 29 N. Y. Supp. 17. 

Additional authority upon the point that where an injury to a pedes- 
trian, lawfully and with due care using the sidewalk, is caused by 
something which in itself is a public nuisance, it is not necessary to 
prove negligence in the person maintaining the same, will be found in 
Simmons v. Everson, 124 N. Y. 319, 26 N. E. 911; Bohan v. Gas Light 
Co., 122 N. Y. 18, 26, 25 N. E. 246; McConnell v. Bostelmann, 72 Hun. 
238, 25 N. Y. Supp. 390. 
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Illness of Witness as Ground for Admitting His Testimony at 
Former Trial. — The court here refuses to extend further the recently 
established rule allowing the introduction at a second trial, in both 
civil and criminal cases, of the testimony of a witness taken at a 
former trial, when the witness was cross-examined and has died be- 
tween the trials, so as to apply the same rule where a witness is ill 
and unable to attend. 

As the court has not done so, it may be of interest to see how the 
weight of authority is on this point. 

Of the three grounds for the admission of the testimony taken on 
a former trial, death, absence from the state, and illness, the first has 
been satisfactorily disposed of in Parks v. Com., 63 S. E. 462, 14 Va. 
Law Reg. 968. See editorial comment in 14 Va. Law Reg. 890, giving 
references for discussion of the subject. The true ground of ad- 
mission in such cases is overruling necessity arising from the im- 
possibility of getting any better evidence. 

As to the second ground, i. e., absence from the state, the rule is 
unchanged that such testimony cannot be admitted on this ground in 
criminal .cases, see Finn v. Com., 5 Rand. 701; Bro^y v. Com., 10 
Gratt. 722; Crite v. Com., l Va. Dec. 423, but the rule would seem to 
be different in civil cases. See Crite v. Com., l Va. Dec. 423, 427, 
where it is said that if a witness at a former trial be still living, but 
has removed beyond the jurisdiction of the court, "the current of 
modern authorities hold that such evidence is admissible in a civil 
action." See, also, Wise Terminal Co. v. McCormick, 107 Va. 376, 
378, 58 S. E. 584. The reason for the admissibility in cases of death 
would seem not so strong here, and is still weaker in the case of ill- 
ness. 

The reason for admitting such testimony upon the third ground, 
viz, that of illness, would seem very weak. The probability here is 
that the original testimony of the witness will be obtainable by 
delaying the trial, and the law regards the inconvenience and possible 
hardship of such delay upon a party as of small weight compared with 
the overruling necessity for obtaining the best evidence possible and 
not accepting any substitute therefor. To allow the question of the 
degree of illness and probability of recovery to be gone into, would 
intolerably enlarge the issues in the case, to too little purpose, and 
would be purely conjecture and surmise. If hardship has resulted 
from the exclusion of the testimony in this case, it is entirely the fault 
of the party or his counsel, in not asking for a continuance at the 
proper time, for which, if due diligence is shown, the sickness of a 
material witness is always good ground. 

But there is undoubtedly a conflict of authority upon this question. 
In the states of Iowa (Edwards v. Edwards, 93 Iowa 127, 61 N. W. 
413), Louisiana (State v. Wheat, 111 La. 860, 35 So. 955), Pennsyl- 
vania (Perrin v. Wells, 155 Pa. St. 299, 26 Atl. 543; Thornton v. Brit- 
ton, 144 Pa. St. 126, 22 Atl. 1048), and Maine (Chase v. Springvale 
Mills Co., 75 Me. 156), illness preventing attendance as witness at the 
trial, when satisfactorily shown, is held to be ground for the admission 
of such former testimony. And it is no doubt the English rule (Fry 
v. Wood, 1 Atkyns 445;' Berney v. Mitchell, 34 N. J. L. 337, 339). 
While in the states of Michigan (Siefert v. Siefert, 123 Mich., 664, 
82 N. W. 511), New Hampshire (State v. Staples, 47 N. H. 113, 90 
Am. Dec. 565), New Jersey (Berney v. Mitchell, 34 N. J. L. 337, 341), 
New Mexico (Kirchner v. Laughlin, 5 N. M. 365, 23 Pac. 175), Mas- 
sachusetts (Com. v. McJCenna, 158 Mass. 207, 33 N. E, 388), Indiana 
(Wabash R. Co. v. Miller, 59 N. E. 485), temporary illness is held not 
to be ground for the introduction, of the former testimony. And so 
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probably in New York (Morehouse v. Morehouse, 41 Hun. 146; Berney 
v. Mitchell, 34 N. J. L- 337, 340, where this is said to be the New York 
rule). 

See, also. Chicago, etc., R. Co. v. Mayer, 91 111. App. 372, where the 
introduction of evidence from counsel's own abstract of what witness 
said at former trial, under, circumstances otherwise precisely similar to 
those in the case at bar was condemned by the appellate court. 

And we find a case directly contra to the principal case, as to the 
effect of not asking a continuance in due season, in State v. Wheat, 
(La.) 35 So. 955, 958, where it is said that, conceding that the state had the 
right to a continuance on the ground of the absence of the witness 
and applied for such continuance, nothing prevented its abandoning 
the application for the conti nance before the court had acted on the 
same and consenting to go to trial. And the fact of such abandon- 
ment would not militate against the reception in evidence of the 
depositions taken on the preliminary examination, provided such 
depositions were legally admissible — that is to say, a state of facts 
existed and was shown which, under the law, warranted their intro- 
duction in evidence. Of course this is a criminal case, but it would 
seem that such evidence would be harder to get in there than in civil 
cases. 

Louisiana. — "It is not alone where the witness is dead, or per- 
manently absent from the state, that his testimony, taken on pre- 
liminary examination, with opportunity for cross-examination, can 
be offered in evidence. This court recognized a much broader rule in 
this regard in State v. Harvey, 28 La. Ann. 106, where it was held 
that if due diligence has been used and it is made manifest that the 
witness has been sought for and cannot be found, or if it be proved 
that he was subpoenaed and fell sick by the way, his deposition may 
be read, for that, in such case, he is in the same circumstance as to 
the party that is to use him as if he were dead. Citing Archibald's 
Crim. Practice and Pleadings (7th Ed.), vol. 1, p. 479, note (l); and 
where it was further held that if the accused had the witness 'face to 
face' on the preliminary trial and had the opportunity to cross- 
examine him, his constitutional right is not violated by the intro- 
duction, on the final trial, of the deposition of such witness, where it 
is shown that the witness cannot be produced." State v. Wheat, 35 
S. Rep. 955, 958. 

Pennsylvania. — Where a witness is at the time of the trial confined 
to his bed by illness, his testimony, taken at a former trial of the 
same cause, may be read in evidence. Perrin v. Wills, 155 Pa. St. 
299. 26 Atl. 5 43. 

And the determination of this question in each case, as it arises, 
rest largely in the discretion of the court. Thornton v. Britton, 144 
Pa. St. 126, 22 Atl. 1048. 

Michigan. — Temporary illness is insufficient to justify the reading 
of the testimony taken upon a former trial. Where the illness is only 
temporary, certainly the opposite party should be allowed the choice 
to consent to a continuance or to the introduction of the former testi- 
mony. Counsel rely upon Howard v. Patrick, 38 Mich.- 795. It must 
be conceded that the language there used is broad enough to include 
any case of illness. The character of the illness in that case does not 
appear in the opinion. The testimony was excluded. Upon examin- 
ing the record, we find the offer was to prove that the witness, about 
five months before, had been struck with paralysis; had been confined 
to his house, and most of the time to his bed; had been ever since, 
and then was, insane, and Unable to come to court, or to give his 
testimony or his deposition in the case. The language of the court 
—3 
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must be construed in the light of the facts. The only safe rule is 
that the illness must be of a permanent character. This is the rule 
sustained by the authorities. Citing Jones, Ev., § 345; Rex v. Hogg, 
6 Car. & P. 176. Siefert v. Siefert, 123 Mich. 664, 82 N. E. Rep. 511. 

New Hampshire. — "We have not known a practice in this state 
where the witness is alive and within the jurisdiction of the court, and 
in criminal proceedings, to allow the former statements of the wit- 
ness to be used. Such testimony is admitted at any time only upon 
urgent necessity, and in violation of the familiar rule that the best 
testimony is to be used, and it would be an anomaly in our practice 
to introduce the produced former statements of a living witness 
through a copyist or a by-stander. The evidence of a witness in the 
same cause and at a former trial is not admissible until it has been 
first proved that he is dead; King v. Jolliffe, 4 Term Rep. 290; Powell 
v. Waters, 17 Johns. 176; Wilbur v. Selden, 6 Cow. 162; Le Baron v. 
Crombie, 14 Mass. 234; Bull. N. P. 242. In criminal proceedings 
especially this rule will be strictly enforced. In many jurisdictions 
the proof of the death of the witness will not justify the use of his 
former testimony: People v. Newman, 5 Hill 295; Farrell v. Warren, 
3 Wend. 257; Finn v. Commonwealth, 5 Rand. 708; State v. Atkins, 1 
Over. 229; 2 Hawk. P. C, §§ 12, 606; 1 Phillips on Evidence, 199. It 
seems to be questioned by high authorities if such testimony be ad- 
missible at all: Jackson v. Bailey, 2 Johns. 17." State v. Staples, 90 
Am. Dec. 565, 568. 

New Jersey.— "Neither legal principle nor sound policy will justify 
the admission of the evidence given on a former trial, except in case 
of the death or insanity of the witness, or where it appears at the 
time of the trial, that, by reason of physical inability of a permanent 
character, he is unable to be examined, and that, by the exercise of due 
diligence, his deposition could not have been taken. If we extend the 
rule beyond this limit, we must include within it all cases in which 
the rejection of the evidence would work an apparent hardship." 
Berney v. Mitchell, 34' N. J. L. 337, 341. 

New Mexico. — The testimony of a witness on a former trial cannot 
be j>roved by another, except in case of the death or insanity of the 
witness, or where it appears at the time of the trial that by reason 
of physical disability of a permanent character he is unable to be 
examined, and that by the exercise of due diligence his deposition 
could not have been taken, or where the witness is beyond the seas 
or absent from the territory, and his whereabouts cannot by due 
diligence be ascertained, or where, by the procurement of the opposite 
party, the witness absents himself from the jurisdiction of the court 
after having been duly summoned. Kirchner v. Laughlin, 5 N. M. 365, 
23 Pac. Rep. 175. 

Massachusetts. — Where, in a criminal cause, a witness, who testified 
at the examination of defendant before the district court, is living, 
evidence as to what such witness said at the examination is not ad- 
missible in the trial on appeal to the superior court, even though 
such witness is sick and unable to be present. Commonwealth v. Mc- 
Kenna, 158 Mass. 207, 33 JN. E. Rep. 389. 

Indiana. — It is error to permit a party to read in evidence material 
testimony of a witness given at a former trial unless it appears that 
the witness is dead. Wabash R. Co. v. Miller (Ind.), 59 N. E. 485. 

J. F. M. 



